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Campal.gn ra1·ses
match grant looks to future
I

l'11h-ersity of Michiga11 P1csidcnt Lee C. Bolli11ge1;
who was Dea11 of 1he Law Sclwol whc11 the
Campaig11 began seven years ago, offers
congratulations 011 the success of the Law School
cffort. "011 behalf of all of us - f acuity, stude11ts

-and-staff
it is -ahegreat t-hi11g-you-have- do,_1e Jo_,.
this i11stitution,"
said.

..

After seven years of intense
work with the Law School's
fundraising drive, Campaign Chairman
Terrence Elkes, '58, knew very well
that the goal-busting $91.3 million that
generous graduates provided was more
dress rehearsal than encore.
As he put it: "This is not just
.a successful end but the
end of the beginning."

Campaig11 Chainnan Terrence Ellies, '58, applauds
the efforts of all those who made the Law School
Campaig11 a success. "I believe in giving bacl1," says
Ellies. "A11d I believe i11 the quality of public
education. I lmow the impo11a11ce of private support
and the u11ique11ess of Michiga11." At the celebration
banquet Ellies annou11ced that he and his wife,
Ruth, are malling a $5 million post-Campaign
challe11ge gift to establish a $10 million endowment
for faculty research.

Elkes and his wife, Ruth, joined others
at the Law School in September to
celebrate the success of the Law School's
Campaign . Well aware that the official
end of the Campaign does not end the
Law School's needs, Terrence and Ruth
Elkes added to the celebration by
announcing their own post-Campaign
gift to keep the giving going - a $5
million challenge match to establish a
$10 million endowment for faculty
research.
"I believe in giving back," said Elkes,
co-owner and Managing Director of
Apollo Partners, Ltd. , an investment firm
in entertainment and media properties,
and former president of Viacom. "And I
believe in the quality of public education.
I know the importance of private support
and the uniqueness of Michigan. It has a
set of values often forgotten in this day of
sound bites."
Elkes, who chaired the Campaign
through its two preliminary years and its
public five years, announced his gift on
September 2 7 as Law School leaders and
alumni celebrated the Campaigns
success. By raising some $90 million,

donors exceeded the Campaign goal by
$15 million and made the fund drive the
largest achieved by a public law school.
"The generosity of our graduates will
allow us to sustain ourselves as a
distinctive community with a unique role
to play in legal education," said
University of Michigan President Lee C.
Bollinger, who had launched the
Campaign when he was Dean of the Law
School. "On behalf of all of us, faculty,
students and staff, it is a great thing you
have done for this institution."
The Law Schools celebration of its
successful Campaign followed the
Universitys campus-wide celebration of
the over-the-top success of its own fiveyear Campaign for Michigan, which
raised nearly $1.4 billion. The original
goal was $1 billion, the largest target for
a fund drive ever set by a public
university. The Law School's Campaign
was part of the larger Campaign for
Michigan.
Elkes and Dean Jeffrey S. Lehman,
'81, reported that about 50 percent of
Law School graduates contributed to the
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"011 behalf of the students, I want to
tha11l1 you," second-year law studrnt
Hi/my Taylo1; a recipient of aid from
the Terrence Ellies Fund, tells
participants i11 the a1111ual
Scholarship Brealifast i11 Scpte111bc1:
Taylor said she was notified of her
acceptance "the day after Manli
Gras. I was deeply 1110, cd" and felt
"a sense of trcmrndous
encouragement and confidcncc."

Alberto Munoz, '74, draws 011 his
hobby of astro110111y and the spaccti111e co11ti11uu111 as "the fabric that
linhs together the universe" to
describe the ties that bind graduates
to the Law School as he addresses the
Scholarship Brealifast in Scptcmbe,:
The annual brealifast, which brings
together donors who have given
scholarship funds and recipients who
arc using those gifts to help the111
attend the Law School, assu111ed
added significance this year because
it was part of rhe Law Schools
weehend celebrativ11 of the success of
its own fund drive.

Law School Campaign, an
unusually high participation
for such a drive.
Such generosity will
enhance life at the Law
School for everyone, Lehman
said. "The unsurpassed
quality of Michigan's faculty
is rooted in our public
tradition," he added. "To
teach and study the law is a
public calling, grounded in a
desire to serve. At a time

4

when some are mistakenly
using sports metaphors to
describe the legal profession,
the Elkes gift should remind
us all that the very best legal
scholars seek the environment
that will best support them in
their efforts to reOect, to
understand, and to inspire."
Earlier in the day, Lehman
had used the metaphor of the
extended family to describe
the ties that link together
those who have been
associated with the Law
School: "Through this
Campaign we have learned
how to prosper in a more
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Some gifts
already have
gone to work
outward-looking
partnership, a partnership
with our extended family
of 17,000 alumni," he told
celebrants who had
gathered for the celebration
reception at Hutchins Hall.
The Law School's
endowment has more than
doubled since the
Campaign began in 1990,
Lehman noted. It was
$55 million when the
Campaign started. Today it
is $140 million, and nearly
$40 million of what was
raised during the Campaign
is in pledges and bequest
commitments that will add
to the endowment in the
future.
"It is incredible to know
that the graduates of
Michigan are so loyal and
devoted that they want the
next generation of law
students to enjoy what they
had," Lehman said. "About
10 gifts and pledges of
$1 million or more were
made, but we would not
have been able to reach our
goal without the
wonderfully broad support
that we enjoyed at all
levels."

Campaign donations are
not just gathering interest.
While some gifts are bequests,
trusts and in other forms that
will come to the Law School
later, others already have
provided tangible boosts to
the school's academic life.
As Dean Jeffrey S Lehman,
'81, put it:
"What have the gifts in
hand meant so far?
"They mean that we are
able to award $600,000 more
in scholarship grants this year
than we were able to award in
1990. Most of those
scholarship grants are needbased grants, of the kind that
Fred Leckie endowed many
years ago. [Frederick E.
Leckie's estate provided a
$1.2 million endowment for
scholarship assistance
beginning in 1952-53, with
the donor's hope that "such
students when they become
able will pay back to the Law
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School such financial
assistance as they may have
received to help establish a
revolving fund which the Law
School can continue to use
for similar aid to future
students of said School."] But
many of them are now merit
scholarships, awarded purely

on the basis of talent,
academic achievement and
character, without regard to
financial need.
"The gifts we have received
in this Campaign mean that
today's students benefit from
programs in legal writing,
ethics, alternative dispute

resolution, the legal
profession, and law and
technology that simply did
not exist seven years, ago.
"They have meant that we
have established seven new
professorships to enhance what
is, in my view, already the finest
faculty in legal education.
'They have meant that our
library has a new Rare Book
Room.
'They have meant that this
fall we will be able to launch

a Center for International and
Comparative Legal Studies.
'These are what make for a
world-class 1egal education. ·
These are the kinds of
things that lead students to
choose Michigan over private
law schools that are wealthier
than we are, and that
continue to grow wealthier
every day."
The kinds of gifts that keep
on giving.

Edythe ]achier, left, stands at the
entrance to the Joseph and Edythe
]achier Rare Book Room, which was
built with funds raised during the
Law Schools Campaign and opened
in Spring 1996. Behind]ackier is
Law School Library Director
Margaret Leary.

Allyn D. Kantor, '64, discusses a
mediation simulation during Bridge
Week in 1997. The class was part of
the Thomas Ford Alternative Dispute
Resolution Program, a new program
launched with funds that Ford, '49,
gave during the Law School
Campaign. Kantor is with Miller,
Canfield, Paddock & Stone. To his
right are Lore A. Rogers, '83, who
teaches at Wayne State University
Law School and is an advocate for
survivors of domestic violence, and
Richard A. Soble, of Goodman, Eden,
Millender & Bedrosian.
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NEW

ASSISTANT

DEAN

Kathy A. Okun, the Law School's new Assistant Dean for
Development and Alumni Relations, settles into a hard wood
chair in the conference room and - this is true - actually
looks comfortable. Ask her a question. She answers it. Seek
an explanation. She gives it.
Okun's like that, at ease wherever she finds herself, yet
ready, willing and able to rocket toward her goal. A veteran
fundraiser, she came to the Law School on October 1 from
her post as Director of the Office of Trusts and Bequests for
the University of Michigan, a position she assumed in 1994
and held through the end of the University's successful $ 1.4
billion Campaign for Michigan.

Kathy A. Olmn
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Previously she had directed
development and alumni
work for the University of
Michigan School of Nursing
and before that for the U-M
School of Social Work Her
three degrees all are from
Michigan, an A.B. in history
and elementary education, an
A.M. in educational
administration, and a Ph.D. in
higher, adult and continuing
education.
"As we enter a new
millenium, the Law School
must continue to reshape and
strengthen the bonds that link
it with its graduates," says
Dean Jeffrey S. Lehman, '81
"The Campaign has begun
that process; now that Kathy
is here , we will be able to
complete it. Her intellect, her
experience, her warmth, and
her ability to listen will be of
inestimable benefit to the Law
School as we look to the
future."
Okun knows the University
of Michigan thoroughly and
has been her usual quick
study since coming to the
Law School. You'll frequently
see her walking through
Hutchins Hall, chatting with
faculty, students or staff and
attending special lectures and
other Law School activities.
"Being in central development
was interesting and
challenging," she says. "But it
was very narrow in focus . I've
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missed being with faculty and
being on the main campus."
Okun says she quickly found
that students, graduates,
faculty and friends have a
special affection for the Law
School that weathers time
and distance . "There's so
much potential here, there is
a passion for the place,"
she says.
Benefactor William Cook's
gift of the Law Quadrangle in
the late 1920s has given the
Law School a priceless focus
for that passion, she adds. In
a way, the School's
architecture has become the
unchanging symbol of the
intangible experiences that
students have here. To Okun,
"It's an icon.

"People want these things
in their lives - a sense of
continuity, a sense of stability,
something you can count on."
The three years of law
school have a profound and
permanent effect on
graduates, according to Okun.
"People are so tied to the
Law School. It had so much
impact on them and their
lives, and that may be a
galvanizing experience for
them. "
These ties became
apparent in September when
the Law School announced
that gifts from its graduates
had raised $90 million and
exceeded the original
$75 million goal in the Law
School Campaign (see story

on page 3). Okun recognizes
the benefit of coming to the
Law School at the end of the
successful Campaign, but like
Campaign Chairman Terrence
Elkes, '58, she sees the
successful conclusion of the
Campaign as "the end of the
beginning."
Like any living entity, the
Law School has needs that
continue beyond the
conclusion of the formal
Campaign, she says. "A
campaign to me is just a
framework to work in. It
doesn't affect the needs of the
school. Students still need
financial support, faculty need
research funds. We still want
to recruit the best and the

brightest. The buildings need
to be maintained.
"I think Dhe needs are
clearly articulated, and at the
top of my agenda is to
continue to engage people in
the life of the School. Sure,
there needs to be a period of
regrouping, reorganizing and
rejuvenation," but "it's
wonderful to come in on
success. I came from a
winning team, and I'm used
to building on successful
experience. I think most
Michigan graduates feel the
same way I have every
intention of making the most
of this opportunity"
"My agenda," she says,
"is the School's agenda."

Looking at the World
of WorkUnited Auto Workers In-House
Counsel Ralph Jones, '72, Vi,ginia
Metz, '75, of Verecruysse Metz and
Murray, and National Labor
Relations Board representative
Mark Rubin examine "Careers in
Labor and Employment Law"
during a panel discussion at the
Law School in the Fall Term. The
program was sponsored by the
Employment and Labor Law
Association.
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Many routes lead to the study of law

Like a loving parent, the profession of
law welcomes people from virtually all
academic fields. Sure, most newcomers
to this Law School and others earned
undergraduate degrees in political
science or history, maybe English or
philosophy. But don't leave out family
relations/child development, marketing,
or veterinary medicine/animal sciences.
The Law Schools current class of firstyear students reflects the field of law's
ability to take in people from virtually all
academic disciplines. There are people
with degrees in all the fields already
mentioned, plus art history, several kinds
of engineering, a variety of social
sciences, and more than 40 other areas of
study.
"Our recruitment efforts, particularly
the merit scholarship program, were
successful in attracting some of the very
best students applying to elite law
schools in the country," according to the
Admissions Office report to the
Committee of Visitors in October. 'The
competition for the best talent is
particularly fierce since the national pool
is substantially smaller than in the early
1990s. Merit scholarships are critically
important to compete successfully for

8
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Male

191

Female

148

% Female

44%

% Students of Color

22%

Median LSAT Score

167

Median GPA

3.50

our share of the best and brightest law
student candidates each year and we are
pleased our scholarship program
produced good results this year.
'The demographic traits of the class
are diverse with 41 states, the District of
Columbia, and three foreign countries
represented in the class. The students
come from 134 different undergraduatedegree granting institutions, and they
received their degrees in 54 different
disciplines. Women represent 44 percent
of the entering class, and students of
color 22 percent. All in all, this is a very
strong and diverse group of students for
the Law School."
Law always has been this way, a ready
receiver for people with active, inquisitive
minds from just about any background
imaginable. Despite laws rigor as a field
of study and a profession to practice, it
has a certain renewability to it. In that
sense, this years crop of first-year
students is similar to those that have
preceded it. As usual, it is populated with
interesting, energetic people. We thought
you'd like to meet a few of them:
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From the scientist's bench to the lawyer's bar

William Jenks had been working for four years as a research physicist at Vanderbilt
University before enrolling at the Law School in 1997. The research work was hopeful
- using his specialty in superconductors to try to develop less invasive ways to
analyze the health of the lower digestive system. If successful, the work offered the
promise of helping people detect internal injury or disease without the discomforts
associated with traditional diagnostic procedures.
The human body produces a magnetic field, which is formed by the electrical
impulses that nen,es generate when they send messages, Jenks explains. He and his
colleagues based their work on the hope that superconductors could be used to detect
abnormalities in that magnetic field and pinpoint health problems without the usual
poking, prodding or prying diagnostic procedure.
Jenks was well trained for the work. A native of Kathleen, Florida, he had earned
his bachelor's degree in physics at Florida Southern College, whose striking campus
buildings were designed by Frank Lloyd Wright, and his Ph.D. in physics from
Florida State University, a major center for research in his specialty of
superconductors.·
But the research was slow and lonely, and "I began to get bored with the bench
scientist's work that I was doing," he says. "I started looking for something new to do
that involved people, where I can interact with people, help people, where I still can
retain and use my technical expertise."
Jenks set about his search like a scientist, analyzing his own interests and following
where they led him. He had minored in history as an undergraduate, and had done
volunteer work with Habitat for Humanity while working at Vanderbilt. He examined
the idea of a career in the business world, or in industry
His search also led him to visit some classes at the Vanderbilt Law School, and
those visits helped convince him that the field of law offers the combination of
personal interaction and technically-centered activity that he wants.
For example, he says, he can combine his physics background with his legal
training to execute patents for other scientists.
Or he might become involved in litigation over patents.
Or in the management of a company's patent portfolio.
Or as corporate counsel for a technology company.

-

The scales of philosophy
andlaw
Carolyn j. Frantz was only six years
old when she was hospitalized, and she
always has remembered and appreciated
how her parents treated her at the time.
They explained to her what was
happening, when she would feel pain,
why she was undergoing treatment.
Their respect for her made the ordeal
much easier, she says.
Today, three college degrees later as a
first-year law student, she still believes
that children should be treated with

Or. ..

Carolyn]. Frantz

William G.Jenl1s
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respect more often than they are.
Further, she says, other people who are
denied independence under our legal
system, people like the mentally ill and
those who have been declared to be
incompetent , too often are the victims of
greater restrictions of their rights than
their cases warrant.
'Tm interested in childrens law,
mental health law and health law," says
Frantz, a native of Lafayette, Louisiana.
"More specifically, I am interested in the
questiun of incapacity - when does the
law deem people unable to make
decisions for themseh'es."
There was a time when she thought
she would become a philosopher, and
she earned her bachelors degree in
philosophy at Wake Forest University in
Winston-Salem, North Carolina. She still
was thinking of philosophy when she
won a Rhodes Scholarship to study at
Oxford University in England, where she
earned a law degree and a master's
degree in English law: "I thought it
would be a nice way to see how things
work , to get some legal instruction,
without having to pay for and get a j.D."
But the study of law captivated her,
and she now plans to teach law as well
as participate in impact litigation. "The
reason that I decided that I prefer law to
philosophy is that I've always believed
that intellectual things do and should
influence peoples li\'es," she explains.
In the field of philosophy there are
plenty of ideas, she says, "but little
mechanism for putting them into action.
What I like about the law is that it allows
you to think about things at a deep b ·el
and argue about them in a way that
substantively changes people's lives. "

-

The road to the bench

Christiaan Johnson-G:-een, who is
named after South African heart transplant
pioneer Christiaan Barnard, wants to be a
judge.
The Huntington, New York, native
hasn't always wanted to be a judge. For
many years he thought he wanted to
become a histo1y teacher. This led him to
earn a bachelors degree from Boston
College with a triple major in history,
philosophy and secondary education.
Then, he sharpened his focus to becoming
a uni,·ersity history professor, which is
why he studied for a masters degree in
Modern German Hist01y, with an
emphasis on the Holocaust, at the State
University of New York at Buffalo.
"Then after my masters classes, I took a
year off to decide whether to go on for the
Ph.D. or to do something else," he says.
"At that point, I heard a voice telling me

Chrisliacm)oh11s011-Grcc11
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to become a judge. At first, I ignored the
voice. Nobody in my family is a judge.
There aren't any lawyers in my family.
We're from good blue collar Irish stock ...
I fought the idea of becoming a lawyer for
a long time."
During this period, Johnson-Green,
who had been raised in a nominally
Roman Catholic family, also was
converting to Judaism. He likes the sense
of community that he finds in Judaism
and he shares the hope that something
like the Holocaust wi.11 never happen
again to anyone. In the end, it was his
twin studies, Judaism and history, that
brought him to the law.
"I started to reflect on some of the
lessons I had learned from studying the
Holocaust," he says. "I started to realize
that mentalities that take over certain
social institutions can lead to what
happened in Nazi Germany For example,
the breakdown of Germanys legal
mechanisms was one of the reasons that
the Nazis were able to take control."
His respect grew for people like Oskar
Schindler and Raoul Wallenberg, whose
strength allowed them to resist some of
the ravages of Nazism. Schindler, the
subject of a book and the movie Schindlers
List, was a businessman who protected his
Jewish employees by claiming that their
work in his firm was necessary for the
German war effort; Wallenberg, a Swedish
diplomat and graduate of the University of
Michigan, helped more than 100,000 Jews
in Hungary escape death at the hands of
the Nazis.
"Thats when I started to see that being
a judge, being someone in a strategic
position, would make me able to do a lot
of good," Johnson-Green says. No, he
quickly adds, there won't be a Holocaustlike tragedy in the United States. "But
some groups within U.S. society, like gays
and lesbians, are the subject of unfair
treatment."
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He enrolled at the Law School over the
summer, and took a short break dming
the term to get married. His wife, Elissa
Johnson-Green, is a master's candidate in
musicology at the University of Michigan.
Although he is a veteran of rigorous
academic work, Johnson-Green says that
he still finds the study of law "overwhelming in terms of the time that it
demands."
'Tm amazed that I can work from
8 a.m. until midnight and still go to bed
feeling guilty that I missed something. The
fact that there are only 24 hours in a day
is a daily obstacle."

.--------

jaasi Munanlw

-

Engineering a wider world view
Like electric current, which travels best when carried within a conductor, electrical
engineering sometimes felt just a bit confining to Jaasi Munanka, 24. Not that
electrical engineering isn't challenging, mind you. Munanka can testify to its difficulty.
He's earned a bachelor's degree in the field from Stanford, and this spring will
complete his master's degree in electrical engineering at the University of Michigan.
It's just that Munanka finds electrical engineering a bit limiting, so he's broadening
his contacts and perspective by studying law. "Doing research [in electrical
engineering] can be a very isolating thing," says Munanka, a Denver, Colorado, native
who began study at the Law School in summer 1997. 'Tm more of a social person.
I came to ground my technology in a societal and cultural sense, to look at
technology, culture, society, and the legal side of things."
Munanka has been as good as his goals. He's been involved with the Black Law
Students Alliance and a student-run reading group devoted to understanding and
discussing affirmative action. He's also interested in intellectual property issues.
In his courses, he says, "what intrigues me most are technical issues in developing
countries." He hopes to do an externship in South Africa this fall as part of the Law
School program there that is overseen by Wade H. McCree, Jr., Collegiate Professor of
Law David L. Chambers (see story page 30).
Munanka says he can see the evidence of societal, cultural and historical impacts
on torts, contract law and property law. He's also found, he says, that some areas of
law are matters of rote learning of rules that are not to be questioned. "Sometimes,
it's a matter of knowledge vs. aggressive lawyering."
"I know how to question in the technology realm," he says. "I want to learn to haw
intelligent questions to think about in the social and cultural realms."
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From English literature to the law
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In many ways, it was 19th century English writer George Eliot who
convinced Rachel F Preiser to enroll at the Law School. "A brilliant
woman, she knew at least five languages," Preiser says of the author,
who wrote under a male pseudonym because she feared she would not
be accepted under her birth name, Mary Ann Evans.
"She was committed to envisioning ways in which women could
contribute to the community, in social conditions that required
balancing competing claims on women's lives," says Preiser, a New York
City nati\'e who earned a bachelor's degree in literature from
Swarthmore College and a master's degree in 19th century English
literature from Cornell University. "For myself, I really believe in the
importance of trying to match your ultimate ambition with trying to
achieve socially useful ends."
Preiser came to the Law School after teaching English in France for a
year as a Fulbright Fellow and working as a science writer for three
years at Discover magazine.
"What attracted me to law school was the possibility of using my
articulateness and my ability to write to work on issues of importance to
many people," she says. The law is "a very powerful system that reaches
some of the most important aspects of people's lives. I hope to
contribute to working on those issues in the public interest area of the
law. I particularly like the idea of using class action to help communities
get redress for injustices that individuals might not have the means to
pursue on their own."
"I like my classes, and I spend a lot of time at them," she says. So
much so that her regular swims take place early in the morning before
the day's work begins. "I'm addicted,'' she says of the lift that the
exercise provides for her.
By the end of her first term last fall , Preiser's classes in Torts and
Criminal Law were emerging as her favorites. "I believe that torts is
largely about individuals using the legal system for revising and redistributing the responsibilities you have toward each other in a society,"
she says. As for criminal law, "It brings the state, the government into
that debate. The stakes become much higher and there's a moral
imperative."
She's also interested in women's issues, and "perhaps the most
important thing I've done since my arrival" is to help establish the
student group Perspectives of Women. "We are a research group
dedicated to looking at the Law School environment from perspectives
that may sometimes get lost in the 'main stream,"' she explains.
"We meet every Thursday at lunch and have put together over the
course of this semester a research questionnaire just distributed to law
students to evaluate whether students feel that the issues that drove
them to law school, issues of race and ethnicity, gender, class, etc., have
been addressed in the classroom in ways that have invited productive
and mind-stretching debate.
"We are interested in making the Law School the most comfortable,
exciting, and engaging place for intellectual exchange on socially and
personally important issues that it can be."
Mary Ann Evans would approve.
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M any choices lead to law school

Caroline A. Sadlowshi

Caroline A. Sadlowski's road to the
Law School led her from Harvard College
to Lowell, Massachusetts and Calcutta,
India, back to Haffard, then to
Washington, D.C. It's a path that mixed
academic study with gritty real-world
experiences.
A native of Fairfield, Connecticut,
Sadlowski earned a bachelor's degree in
comparative religion from Harvard
College and a master's degree in
theological studies from Harvard Divinity
School. She also has been a VISTA
volunteer in Lowell, Massachusetts, a
worker with one of Mother Theresa's
homes for dying women in Calcutta, and a
pre-trial case manager in Washington, D.C.
In Lowell, she worked as a Youth
Corps Leader with "people who had
dropped out of High School, who were
coming back to get their GED [high
school equivalency], do community

service, and start community college at
the end of the program. A lot of them
were court-involved." The work shifted
her interests from education to legal
reform, particularly alternative
sentencing.
Her time in Calcutta brought her face
to face with the world-wide nature of
poverty and taught her a deep respect for
grass roots efforts.
In Washington, she worked with
people as young as 18 and as old as 4 7
to help them follow court orders that
might let them avoid trial. "My job was
to help them stabilize their lives," she
says. "This helped me understand how to
advocate for a defendant's basic needs
before judges and prosecutors."
In the academic world, her interests
have centered on the intersection of
"religion and government, the religious
and the political processes. My thesis is
on California's integration of comparative
religion into its social studies curriculum.
I've done a lot of work on women in
religion and the conflict and confluence
of women's groups and religious groups
in emerging democracies."
"Almost everyone asks, why come
from divinity school to law school?
Religious and legal traditions shape our
social order and express our
commitment, sometimes weak and
sometimes strong, living in community.
I'm trying to be sure that I neither undernor overestimate the power and potential
of our traditions as I advocate for social
and economic justice."

Strategy or Principle? Constitutional limits are "fairly paltiy" on
regulation or taxation, but other considerations
lil1e evcnhandness and ad1f1inistrative costs may
come into pla): Mar/1 G. Kelman, William
Nelson Cromwell Professor of Law at Stanford
Law School, explains as he delivers the 42nd
annual Thomas M. Cooley Lectures at the Law
School in October Kc/man's two lectures,
delivered on consecutive clays, addressed
"Strategy or Principle? Constitutional and
Prudential Considerations in the Choice
Between Regulation and Taxation." Kelman, a
founder of the Critical Legal Studies movement,
worl1s on and has written on a wide variety of
issues, including learning disabilities, taxation,
criminal law, job testing and domestic pm1ncr
benefits. He has taught at Stanford since 1977.
The Cooley Lectureship is named for a member
of the Ji rst law f acuity at the University of
Michigan and dcan of the Law Department who
also served on the Michigan Supreme Court and
was nmnecl the first chainnan of the Interstate
Commerce Commission in 1887. The lectureship
is suppo1ted by the William W Coo/1
Endowment f 01 Legal Rescarch.
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University of California al Ber/1cley
Law Professor Joseph L. Sax delivers
the Law Schools 38th series of
William W Coo/1 Lectures 011
Amcricam Institutions. Saxs topic was
"Who Owns Histo,)'?" Sax taught al
the Law School from 1966-86.

Sax returns to Law School to deliver Cook Lectures. Who owns history?
"Who Owns History?"
Joseph Sax, who taught at
the Law School from 1966-86
and now teaches law at the
University of California at
Berkeley School of Law,
wrapped that title around the
three talks that he delivered
as the 38th series of William
W Cook Lectures on
American Institutions at the
Law School in November.
While at the Law School
Sax "became known as
America's foremost authority
on environmental law," Dean
Jeffrey S. Lehman, '81, said in
his introduction of Sax and
the lecture series. Sax "was
both a reassuring and a
challenging model," said
Associate Dean for Academic
Affairs Christina B. Whitman,
'7 4. "He is an inspirational
teacher. He was a creator of
environmental law.... He has
pursued an interest in our
common heritage that leads
quite naturally to the subject
of our lectures this week. "
Indeed, the tension
between private ownership
and common property that
Sax so often struggled with in
environmental law held a
pivotal position in his
discussion of "Who Owns
History " His three lectures
grew from detailed historical
accounts to a series of
recommendations for
ensuring that history become
the property of everyone
while also protecting the
14

privacy and private initiatives
of those who make it.
"The fate of most things is
of interest only to their
owner" but "some things
regardless of who owns them ,
are important to the larger
community," Sax explained
in his opening lecture, which
he called "What George
Washington Took Home. "
He titled the second lecture
"Yes, The Library Has lt, But
You Can't See It," and the
third "Executors, Heirs and
Biographers."
Throughout the talks, Sax
wrestled with the problem of
ownership and control vs.
access and use of the private
papers of public figures, relics
of ancient cultures and other
aspects of the raw material of
our knowledge of history and
art. In most cases, he said,
"you can throw darts at your
Rembrandt."
Some people, like
President Franklin Delano
Roosevelt, had a strong regard
for the historical significance
of their papers. "I have
destroyed practically nothing,"
FDR reportedly told experts
he had brought together in
1938 to plan his presidential
library.
But others, like the widow
of President Warren Harding,
wanted to control what goes
into the construction of a
person's historical image. She
burned about half of her
husband's official papers.
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In the end, Sax called for:
A "qualified ownership"
that recognizes a community's
right to access to objects like
manuscripts , paintings and
fossils. "There's no single
problem," Sax said. "Certainly
there's a difference between an
author who destroys things
himself, and a purchaser or
an inheritor."
■ First publication restriction. Allow the discoverer or
holder first publication rights
only for a specified period of
time, then broaden access.
"I am very doubtful about
exclusivity," Sax said. "If there
is to be a period of exclusi\'ity,
it should be as short as
possible."
■ Nothing should prevent
authors from discarding their
own work, but public figures
should be discouraged from
discarding their papers.
Perhaps in the case of judges
there should not be
publication for 20 years or
until the last sitting judge is
gone from that bench.
■ Heirs and executives
should see themselves with a
"qualified ownership" that
"emphasizes stewardship" and
lets history be the judge To
destroy items deemed to be
embarrassing is to fail to
recognize that different ideas
will prevail in a different era.
■ Libraries should support a
"strongly worded policy
against restricted access."
It would be helpful if many

■

libraries subscribed to a
common policy against
restricted access so that
people could not shop among
libraries so easily to find
restrictive conditions to their
liking.
Currently James H. House
& Hiram H. Hurd Professor
of Law at Berkeley, Sax earned
his A.B. at Harvard and his
j.D. at the University of
Chicago. He has practiced law
in Washington, D.C., taught
at the University of Colorado,
and was Philip A. Hart
Distinguished University
Professor at the University of
Michigan. From 1994-96 he
served as Counselor to the
Secretary of the Interior and
as Deputy Assistant Secretary
of the Interior.
The William W Cook
Lectures on American
Institutions honor William
Wilson Cook, 1882 , who
received his bachelor's and
law degrees from the
University of Michigan. Cook,
the author of the two-volume
Ame1ican Institutions and Their
Preservation, established the
William W Cook Foundation
for the lectures.
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Midwest's clinical law specialists
take time to step back
Evaluation in the
workplace is like taking a
physical exam: Nobody
enjoys it, but nearly everyone
agrees that it can reinforce
what's good and preemptively
identify what's going wrong.
As Bob Gillett, '78, director of
Legal Services of Southeastern
Michigan, applies the idea to
the legal office: ''You can't
really have a high quality legal
office without some sort of
evaluation."
E\·aluations can look at
programs, office policies and
individual attorneys, Gilleu
says. They're important
because they can build a
sense of collegiality and
shared goals, improve quality

control, and, most important,
further staff develpment. "I
think it benefits anybody at
any level of practice to step
back and say what is working
well, what is working, and
what is not working."
Gillett was a speaker for
the 1997 Midwest Clinical
Conference at the Law
School in November on
"Professionalism in the
Clinic: The Seat-of-the-Pants
Practitioner Faces Tomorrow's
Hearing."
Like many people in the
legal profession, clinical law
teachers often collaborate
with colleagues on specific
cases, but usually are so busy
with those cases, teaching,

Deborah Gasl1in, director of administration and general counsel for Ha,tford
Memorial Baptist Church, gestures as she speahs during a panel discussion on
quality control in the worhplace during the Midwest Clinical Law Conference in
Novembei: Other panelists, from right, are: Bob Gillett, '78, director of Legal
Services of Southeastern Michigan; Saul Green 72, U.S. Attorney for the
Eastern District of Michigan; and panel moderator Rochelle Lento, director of
the Law Schools Program in Legal Assistance for Urban Communities.

and other daily duties that
they seldom step back and
evaluate what they are doing,
how well they are doing it,
and how well their coworkers are doing.
Paul Reingold, director of
the Michigan Clinical Law
Program (the Law School'.s
civil-criminal clinic) and an
organizer of the conference,
opened the two days of
programs by pointing to the
need for clinical law
professionals to appraise what
they and their fellow
clinicians do. "The premise is
that the work we do we could
do better and that most of the
time we don't look at the
work that our colleagues do,"

Reingold said.
Through two days of
plenary sessions and small
discussion groups, the
clinicians stepped back to
look at how they and their
fellows are doing. Gillett
joined Deborah Gaskin,
director of administration and
general counsel for Hartford
Memorial Baptist Church, and
Saul Green, '72, U.S. Attorney
for the Eastern District of
Michigan, as panelists for the
plenary session on
"Presentation of the Problem:
What is 'Quality Control' in
the Legal Workplace?"
In the conference's other
two plenary sessions,
participants considered:
1. "Sharing Our Work: ls
Peer Review Possible in a
Hierarchical Setting?", with
panelists Kathleen Faller, a
University of Michigan
professor of social work and a
regular contributor to the Law
School's Child Advocacy Law
Clinic, and Rob Pasick, a
consulting psychologist with
the Ann Arbor Center for the
Family.
2. "Issues Cutting the
Other Way: How Can We
Increase Access to Legal
Services for the Indigent?'',
with Michael Millemann,
director of the Clinical Law
Program at the University of
Maryland School of Law, and
Louise Trubeck, clinical
professor of law at the
Univesity of Wisconsin Law
School.
Some 60 clinical law
professionals attended the
conference.
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A 'fine line' ofc
_e_n_s_o_r_s_h__
ip_ _ _ _ _ _...

Censors/tip is a universal pmblem, but it has
"exceeded all 1101111s ancl forms" in the Middle East,
Research Scholarjabbar Al-Obaidi of Iraq tells an
International Law Worhshop audience in November
Al-Obaidi is one of several ,csemch scholars
worhing at tlte Law Sc/tool tit is academic year

16

THE UNtVERSITY OF MICHIGAN LAW SCHOOL

Law School Research Scholar Jabbar
Al-Obaidi tells of being on the fourth
floor of the Information Ministry
building in Baghdad in 1990 with other
journalists. The Minister of Information
comes in and says "I have news. There's a
presidential order, and we've decided to
lift censorship."
"Can we publish that7" asks a reporter.
"No," replies the minister.
And thats how press freedom works
in Iraq, according to Al-Obaidi, an Iraqi
national who formerly taught at Baghdad
University but left his country in 1991
after the Gulf War. At the time he was
chairman of the Department of Radio,
TV and Film in the College of Fine Arts
at Baghdad University.
But don't misunderstand, he cautions.
"Censorship is not a problem that is
peculiar to the Middle East and Arab
countries. It is universal, but it has
exceeded all norms and forms" in the
Middle East.
Al-Obaidi, a professor of communication who taught at the universities of
Yemen and Jordan after leaving Iraq, is
spending this academic year as a research
scholar at the University of Michigan
Law School working on a book about
media censorship in the Middle East.
He also is developing research papers
that strive to re-think the copyright issue
in the Middle East and examine the
possible influence of the First Amendment to the U.S. Constitution in the
Middle East. In November he lectured on
"Flow of Information vs. Censorship in
the Middle East: The Constitution and
People" for the Law School's International
Law Workshop.
"Its an amazing environment here,"
Al-Obaidi says. "The Law School library

is huge. I've found a lot of cases about
the media, especiarly in Egypt. This is a
very rare opportunity to sit and write
and talk with law professors." In addition
to his research, hes been attending L.
Hart Wright Collegiate Professor of Law
James Boyd White's class on the First
Amendment and Visiting Professor
Jerome H. Reichman's classes in
Copyright and Intellectual Property and
International Trade.
The Law School's Research Scholar
Program is a non-degree program that
offers faculty members at other schools
the opportunity to spend time at the Law
School, use its resources to further their
own research and attend classes if they
choose. Al-Obaidi, who received his
Ph.D. in communication from the U-M
in 1983, is one of several research
scholars at the Law School for all or part ·
of this academic year. Others include:
Soo Hyun Ahn of Korea, doing
research on corporate and international
finance; Masakazu Doi of Japan, human
rights, constitutional law and the right to
die; Boutheina Guermazi, Tunisia,
international trade law; Sathavy Kim,
Cambodia, constitutional law and civil
procedure; Naoko Muramatsu of Japan,
administrative law; Yubo Song, China,
legal theory and UN peacekeeping;
Senarong Tan of Cambodia, comparative
law; and Naigen Zhang of China,
intellectual property law and
international trade.
Al-Obaidi watched with keen interest
last fall as Iraqi President Saddam
Hussein created an international crisis
over his opposition to U.S. nationals on
the United Nations team charged with
monitoring Iraqi weapons programs. The
crisis nearly led to warfare before Iraqi
and U.S. leaders reached a compromise
that other nations also accepted. Hussein
kept the issue of weapons inspections
alive and heated into this year, however.
Western coverage of the crisis was less
than stellar, Al-Obaidi says. "I feel the
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Suit challenges Law School admissions policies
foreign media does not know enough to
give us at least a semi-real story of what
is going on." Press restrictions inside Iraq
restrict the news that comes out of the
country, he explains, and western news
analysis seldom reports the damage that
sanctions have done to the people of
Iraq. Sanctions don't deprive Hussein
and other Iraqi government leaders of
luxuries and necessities, he adds. They
only deprive the Iraqi people. "Now the
Iraqi people are sandwiched between the
UN sanctions and their need for food
and medicine. I feel bad about that."
Like most Middle Eastern countries,
Iraq has a "fine line" of censorship,
according to Al-Obaidi. "Censorship in
the Middle East is political censorship,
not otherwise. You can criticize the
economic or political situation of any
country, but you can't criticize the
national economic or political policy."
The coverage of sports and
entertainment, for example, encounters
few restrictions, he adds. Exceptions in
the region include Egypt, Israel, Turkey,
Yemen, Jordan and Kuwait, where there
is more open debate of national
economic and political issues.
"When I say I want a free press, I'm
talking about free access to government
information, finding a way to let
responsible journalists and media people
debate economic, political, social and
cultural issues when probably they can
assist the government, where the
government can benefit from their
opinion."
"Our problem," he says, "is a political
problem and the Middle Eastern people
will have to wait for a much longer time
to reach a reasonable level of media
openness."

The Washington, D.C.based Center for Individual Rights
(CIR) filed suit in federal court
against the Law School in
December challenging its
admissions policies. Six weeks
earlier CIR had filed a similar suit
against the University of Michigan
and its College of Literature,
Science and the Arts, the U-M's
largest undergraduate unit.
"We are confident that our admissions
policy is constitutional," Law School
Dean Jeffrey S. Lehman, '81, responded
in a prepared statement. "It conforms to
the requirements of the Fourteenth
Amendment as set forth in Justice
Powell'.s opinion in Regents of the
University of California v. Bakke. We
believe that the Supreme Court should
not, and will not, use this lawsuit to
change the law and prohibit what is now
permitted."
University attorneys responded to the
suit on December 22, denying each
charge and asking that the suit against
the Law School be dismissed. At deadline
time, no action had been taken on the
dismissal request nor had a court date
been announced. Information on the
admissions lawsuits is available through
the University of Michigan website,
www.umich.edu.
CIR filed the suit for its client, Barbara
Grutter, a 44-year-old graduate of
Michigan State University who applied
unsuccessfully for admission to the Law
School. The suits against the Law School
and the University of Michigan are
among several recent actions to weaken
affirmative action in the United States.
CIR has filed suit against the University
of Washington School of Law challenging
its admissions policies, and in 1996 the
organization successfully challenged the
University of Texas Law School for using
race as an admission criterion. Last year,
public colleges and universities in

California dropped affirmative action
from admissions policies after courts
declared the voter-approved Proposition
209 to be constitutional. Proposition 209
prohibits preferential treatment of
anyone.
At the Law School, student
organizations voiced support for current
admissions policies, which use race as
one of many factors in admissions
criteria that are designed to produce a
class that is diverse in its racial and
socioeconomic makeup and geographic
background. Lehman, joined by
University of Michigan Provost Nancy
Cantor, outlined undergraduate and Law
School admissions policies for a
standing-room only audience in
Honigman Auditorium at the Law School
in early December.
In a special gathering on December 12,
two days before final examinations
began, six Law School student
organizations and a graduate student
group announced their support for
current Law School admissions practices.
The groups included: Asian Pacific
American Law Students Association,
Black Law Students Alliance, Latino Law
Students Association, National Lawyers
Guild, Native American Law Students
Association, and Outlaws from the Law
School, plus the Network of Graduate
Students at Michigan.
Speaking for all of the groups, secondyear law student Dallae Chin said: "We
believe that affirmative action promotes
the diversity necessary to create a
dynamic academic environment that will
produce lawyers who can function
effectively in a multicultural and global
society We value diversity as embodied
in a student body that includes people of
different races, ethnicities, gender and
sexual orientation.
"Although our past and present
struggles differ to the extent that we
confront issues unique to our own
communities, we share in our opposition
to the continuing legacy of
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discrimination. We recognize that
affirmative action is a necessary means of
combating prejudice, unequal
opportunity, and under-representation."
CIR'.s suit endangers the 50-year trend
toward increased racial integration in
legal education and the legal profession,
Lehman said. "Recent developments in
Texas and California reveal the
consequences for society if the CIR
approach were to prevail: a dramatic
reduction in the number of African
Americans and Latinos, well qualified for
the study and practice of law, who apply
to and are subsequently enrolled at the
nation's top law schools."
"For students studying law in 1997,"
he said, "race matters. One's racial
background does not preordain ones
views on legal subjects. Nevertheless,
Americans of different races have
different experiences that can lead them
to bring different insights and
perspectives to the study of issues as
diverse as property law, contract law,
criminal justice, social welfare policy,
civil rights law, voting rights law, and the
First Amendment."
"Our admissions office does not use
racial quotas," he added. 'The
percentages of students of different races
in our entering classes vary noticeably
from year to year. We use diversity as a
factor within the larger context of our
policy of admitting only students whom
we expect to go on to become
outstanding lawyers.
"We sympathize with the desire to
imagine a world in which a citizen's race
would have no impact on his or her
opportunities, academic preparation,
life experiences, or institutional
relationships. We believe, however,
that construing the Constitution to
prohibit law schools such as Michigan
from enrolling racially diverse classes in
1997 would arrest progress toward such
a world.
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"In defending this lawsuit, the
University of Michigan Law School will
defend the ability of law schools to make
appropriate , moderate use of racial
diversity as one of many factors in
admissions. In doing so, we shall defend
our goal of providing our society with
lawyers who are fully equipped to serve
as reflective and completely educated
leaders."
CIR'.s suit against the Law School
and the University'.s response to CIR's
October 14 lawsuit both were filed on
December 3. In its response , the
University, like the Law School, cited the
1978 Bakke case, in which the Supreme
Court said that public institutions of
higher education may use race as one of
many factors in evaluating applicants.
Said University President and former
Law School Dean Lee C. Bollinger:
"Race is but one of many factors that
are taken into account when making
admissions decisions. Any factor
considered by the University in its
admissions process such as residency,
athletics, leadership, alumni connections,
or high school curriculum, as well as
race, will make a difference in the way a
particular application is considered. We
believe that using race in this manner is
what the Supreme Court permitted in
Bakke and we believe that this is necessay
if the University is to perform its public
function ."
Like Lehman, Bollinger said the suits
"threaten the ability of the University to
bring together students from a wide array
of backgrounds to create the richest
possible environment for education and
learning. " He added, "We cannot let the
University of Michigan be thwarted from
playing a leadership role - as we believe
a leading public university must - in
building a tolerant and integrated
society."

Opportunities Abroad Pamela Celentano, International Programs
Administrator for the Faculty of Laws
Bentham House, University College London,
outlines opportunities available at her school
for students from the University of Michigan
Law School during a program in November.
The program was sponsored by the Law
Schools Office of International Programs.
University College London is one of five
overseas universities linked with the Law
School to provide Law School students an
opportunity for a semester of study abroad.
, The other schools are University of Leiden,
University of Paris II, Katholieke University
Leuven and University of Freiburg. In
addition, students may propose their own
programs of study with law faculti es at
foreign universities.
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Look beyond the obvious in Supreme Court rulings
We don't usually compare
a U.S. Supreme Court decision to
a pebble tossed into a pond. But
sometimes the complexity of legal
issues that reach the court leads to
decisions that have to be measured
by their impact as well as by
their legal logic. Indeed, according
to a law professor who spoke at
the Law School in October, the
ripples from two recent Supreme
Court rulings may have
· unexpected results.
Calling his talk "What Role Now for
Religions? The Supreme Court, the
States, and Faith," Cleveland State
University Professor of Law David f
Forte centered his comments on two
religious rights cases that the Supreme
Court handed down last summer. Fortes
appearance at the Law School was
sponsored by the Federalist Society for
Law and Public Policy Studies and the
Christian Law Students, with grant aid
from the John M. Olin Foundation.
Religious advocates praised the courts
ruling in Agostini v. Felton and rued its
decision in City of Boerne, Texas v. P F
Flores, but neither case is a clearcut
victory or defeat, Forte said.
In Agostini, the Court voted 5-4 to
overrule an earlier case, Aguilar v. Felton,
and said that public school teachers may
enter religious schools to provide
remedial care for students. Supporters of
religious schools, Forte said, applauded
the ruling because it undid the
"Winnebago effect" of the earlier ruling
- trailers set up outside of parochial
schools for publicly paid teachers to use
when working with private school
students.

In contrast, religious supporters
mostly have been dismayed by the courts
ruling in City of Boerne, Texas v. PF Flores,
which struck down the four-year-old
Religious Freedom Restoration Act, Forte
said. The court said that the law, which
had been passed after the court had
upheld a civil penalty for two native
Americans who had used peyote as part
of their religious rite, created a new right
beyond what the U.S. Constitution
guarantees.
Both cases have their flipsides,
however, according to Forte.
The courts ruling in Agostini upheld a
New York State law, and "the danger is
that in the New York act there were a
number of requirements - teachers can't
team teach, there can be no religious
symbols in the classroom where remedial
courses are taught - that make up the
'30 pieces of silver rule,'" Forte said.
The court interpreted the
constitutional principle correctly, he said,
"but the impact will be for religious
schools to forego religious input to get
state aid." In other words, religious
schools may remove religious displays
and other items from classrooms in order
to make those classrooms available for
public school teachers to use.
In City of Boerne, Forte said, the court
also correctly interpreted the constitutional principle, a decision that
disappointed most active religious rights
supporters, but they can find a silver
lining in the case that re-asserts the
dominance of the U.S. Constitution.
"Congress may not change the
Constitution by statute. The principle
harkens back to the struggle for liberty
during the Revolution."
Forte cited Chief Justice John Marshall
in the groundbreaking Marbury v.
Madison: "It is a proposition too plain to
be contested, that the Constitution
controls any legislative act repugnant to
it; or, that the legislature may alter the
Constitution by an ordinary act.

"Between these alternatives there is no
middle ground. The Constitution is
either a superior, paramount law,
unchangeable by ordinary means, or it is
on a level with ordinary legislative acts,
and like other acts, is alterable when the
legislature shall please to alter it.
"If the former part of the alternative
be true, then a legislative act contrary to
the Constitution is no law; if the latter
part be true, then written constitutions
are absurd attempts, on the part of the
people, to limit a power, in its own
nature illimitable."
The Supreme Courts decision in City
of Boerne strikes down a law that
guaranteed religious freedom, Forte said,
but it also opens the way for a return to
the social expression of religious and
moral values that early leaders like
George Washington and Thomas
Jefferson advocated and that led to the
great social movements of the nineteenth
century like the drives for the abolition
of slavery and temperance.
"I have great hope that this will
change and relatively soon, and strangely
the Supreme Court has given me this
hope," Forte said. "I think that in the last
few years the Supreme Court has
extended free speech to include religious
speech."
God always wins in the end, he said.
"If we allow Him equal rights in the
forum, He'll win."
Recently elected President of the Ohio
Association of Scholars, Forte is book
review editor for the American Journal of
Jurisprudence and was editor for the
forthcoming book Natural Law and
Contemporary Public Policy. He served as
chief counsel to the United States
delegation to the United Nations during
the Reagan administration.
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A new tool for improving water quality
Environmental Law Clinic supervisor
Cameron Davis and other lawyers who
specialize in water pollution issues think
they have a powerful new weapon in
their battle to clean up U.S. Waters:
Section 303(d) of the Clean Water Act of
1972.
This is the section of the Act that talks
of Total Maximum Daily Loads, or
TMDLs - the total maximum daily load
of a pollutant that a waterway can handle
without that pollutant reaching unsafe
levels. The concept is similar to that of
carrying capacity, a measure that
biologists have used for decades to
determine how many animals or plants
can live well in a certain space.
"I promise you, you are going to hear
a lot more about TMDLs in the next 10
years," Davis told a Law School audience
in late November. Citizen groups in 25
states already have filed suits charging
inadequate action on TMDLs, he said.
Davis, whose talk was sponsored by
the Environmental Law Society, is one of
the authors of the report "Pollution
Paralysis: State Inaction Puts Waters at
Risk," recently released by the National
Wildlife Federation (NWF). The Law
School operates its Environmental Law
Clinic in cooperation with NWF.
TMDLs can be a significant help in
easing non-point pollution, which comes
from agricultural runoff, deposits from
the air, and other sources that cannot be
pinpointed to a specific source like a
chimney or a runoff pipe, Davis said. The
requirement that many polluters get
permits for their emissions and keep
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those emissions at or below permitted
levels has "done a tremendous job, but
over time, as we've got a handle on point
sources, other sources of pollution are
overshadowing the point sources," he
explained.
"The implementation of the U.S.
Clean Water Act has gotten treacherously
off track," according to Davis. "More than
one-half of the United States' 2,000
watersheds have medium to high
pollution," much of it from non-point
sources:
■ 59-89 percent of the PCBs entering
Michigan's waters are from the air.
■ 39-49 percent of the lead in
Massachusetts Bay is from the air.
■ 43 sites around the Great Lakes are
on the toxic hot spots list because of
contaminated sediments, including the
Detroit River and the St. Clair River.
Another example is the culprit
microorganism Pfieste1ia piscicida, which
thrives in waters polluted with nutrients
like phosphorus and nitrogen and whose
population recently has exploded in the
Chesapeake Bay watershed. Davis cited
several human health and fish kill
impacts from Pfiestelia:
■ In August and September last year 2 7
people may have been affected by
contact with Pfiestelia, which can cause
rashes, breathing difficulty, memory loss,
nausea, disorientation or other
symptoms.
■ In North Carolina, a fish kill in the
Neuse River in 1995 claimed an
estimated 10 million fish, and fish kills
elsewhere in the state are thought to be
linked to the dumping of hog wastes into
state waterways. North Carolina has
responded by severely restricting the
establishment of any new hog farms.

■

Airborne mercury from coal burning
plants has forced Ohio and Michigan to
issue fish eating advisories for every body
of water within their borders.
These are the kinds of problems that
TMDLs can address, Davis said. The
Clean Water Act requires states to draw
up TMDL lists for their waterways and
prioritize mitigation activities. But most
states have lagged in developing or
enforcing their TMDL lists and the
Environmental Protection Agency has not
exercised the law's "hammer provision"
by drawing up the lists and taking over
enforcement for the states. "Unfortunately,"
said Davis, "303(d) has not been
implemented properly . . . The EPA has
failed to step in."
"Lawsuits have been filed in about 25
states against the EPA for failing to step
in," he said. "Twenty-five states. If that
doesn't tell you it's a pervasive problem,
I don't know what would."
Simply drawing up TMDLs will not be
enough, he acknowledged. Best
management practice agreements, or
independent control documents, must be
negotiated with pollution producers to
provide measures for enforcement.
With such steps, he said, "better
implementation of 303(d) will get us
a long way"
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Dores McCree,fonner administrative assistant at the Law School and namesake
for Dores McCree Day in November, chats with Charlotte Johnson, '88, Director
of Academic Services, right, and participants in the days program for 50 junior
high and high school students from the Ann Arbor and }psilanti areas. McCree,
widow of Professor of Law Wade McCree, Jr., retired from the Law School in
1996 after serving as confidante and mentor to hundreds of Law School
students. Dores McCree Day, sponsored by the Black Law Students Alliance,
included a tour of the Law School, visits with faculty members, a mock trial, a
skit by law students about Law School life, and a talk by the Hon. \.¼ule
McCree, Jr., Judge of the 36th District Court in Detroit. At top, Judge McCree
tells students of his practice of diverting young offenders from court if possible:
'Tm not so muc~ a lenient judge, but I like to give young people a chance."
Above right, visitjng student Tobi Akimusura takes the role of plaintiffs counsel
in the mock trial.\Right, visiting students Saina Sajjadi and Leslie Gibson,
acting as defense attorneys in the mock trial, confer with "coach" William
Martin, a first-year law student.
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ceme
Excited. Enthusiastic. Energized.
Those three words describe students
when they enter the Law School, and
they should describe them when they
graduate, advises Jeffrey M. King, whom
fellow graduates chose as student speaker
at the Law School commencement on
December 6.
King, as is his custom, laced his talk
with humor. For example, "Our
professors here taught us to think like
lawyers. We know they have been
successful in this because we no longer
can hold a normal conversation. We
over-analyze everything."
He also advised graduates that just
because they have completed law school
they are not obligated to provide free
legal advice to parents and relatives who
may have helped them get their legal
education.
Turning serious, he noted the value of
integrity on the part of graduates. 'There
is no doubt that our most precious
commodity is our name. Our name
represents not only our person but our
character."
December commencement is like this,
a mix of celebration and seriousness,
celebration of what has been
accomplished, serious thought about
what Dean Jeffrey S. Lehman, '81, calls
the "formality" of final examinations to
begin the week after graduation, and
questions about the future.
Held at the Michigan Theater in
downtown Ann Arbor, commencement
was for 76 graduates, most of them
"summer starters" who began their
studies at the Law School in the summer
of 1995. By the time the larger number
of "fall starters" arrived, these students
already were veterans of their first round
of Law School classes, professors and
final examinations. They served as
mentors to the September arrivals.
22
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"In the Fall of 1995 you greeted us
with your encouragement and
friendship," Law School Student Senate
President Susan Wood, who will
graduate in May, told the graduates. "You
have accomplished so much in such a
short time." Congratulations, she said,
"for what you have achieved, and what
you are about to achieve in the future."
Commencement speaker James Boyd
White, the L. Hart Wright Collegiate
Professor of Law, leavened his
congratulations with reality. "What will
your life of practice really be like?" he

Megan Fitzpatrick, center, and her
fellow graduates laugh with pleasure
at Jeffrey M. Kings ,·emarks.

Teresa A. Killen receives her membership
to the Lawyers Club from Dean Jeffrey 5.

Lehman, '81, as part of the December
graduating class.

LEFT: Jeffrey M. King, chosen by his fellow
graduates to address them at commencement, mixes
humor and gravity in his address. No, graduates
need not dispense free legal advice to those who
supported their legal education, he says. But "there
is no doubt that our most precious commodity is our
name. Our name represents not only our person but
our character."

asked. "Neither you nor I can know that,
but I do know that it will be different
from what you imagine now. Even if you
go to a firm where you worked last
summer, you will find that it is different
to be there as a permanent associate, and
different more completely than you can
imagine to be a third-year or fifth-year or
tenth-year lawyer. Your responsibilities
will be different; your role in the firm
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will be different; your understanding of
your relations to your clients will be
different; everything will be different."
As practicing attorneys, White told the
graduates, you will become teachers who
help your clients adjust their expectations
to their experiences. "In this sense, the
practice of law can be a continuation of
the education you have begun here, as
you put to work the lesson you have

ABOVE: Hugs of
congratulation abound at
commencement.

LEFT: Could that be a gift
envelope in this graduate's
right hand? Graduating
from law school is both a
gift and deserving of a gift.

learned about the nature of your own
expectations, and as you help others
learn that lesson, too.
"You will become an educator; this
may in fact be your most important and
meaningful role; and in doing so, you
will establish the deepest connections
between what you have done here at
Michigan and what you do at the center
of your professional life."
Dean Lehman reminded the graduates
of two great traditions that they take with
them:
■ "The greatest lawyers are able to hold
two inconsistent perspectives on an issue
in their mind at the same time. It is not
enough to see both sides to an argument.
A great lawyer truly feels three or four
sides, and understands how many
mutually inconsistent perspectives on an
issue might each be held by good and
decent people."
■ The second aspect of the tradition "is
the commitment to integrate your role as
lawyer with your role as citizen, as an
adult with responsibilities that derive
from membership in a community that
extends beyond family."
"We can and do take a special
pleasure in our solidarity with others,
with feeling personally responsible for
other individual members of the
community and for the community as a
whole," Lehman said. "As lawyers, you
will have many opportunities to
demonstrate that responsibility by
engaging your society outside the context
of paying-client representation.
"I want to emphasize to you this
afternoon, however, that you will also
have opportunities to demonstrate that
responsibility within the context of
paying-client representation."
Processional and recessional music
was provided by the Detroit Concert
Brass Quintet. The Law School
Headnotes, the a capella group composed
of law students, also performed,
including among its selections the
Universitys alma mater and a heartfelt
rendition of ''I'll Be Seeing You."
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MaryAnn Sarosi, '87, Director of the Michigan State
Bars Access to Justice Program, and Daniel
Greenberg, Executive Director of The Legal Aid
Society of New York, speak with students in
September and October as part of the Office of
Public Services series "Inspiring Paths:
Conversations with Lawyers."
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One of the requirements of successful
public interest legal work is perseverance,
a trait that Office of Public Service
Director Robert Precht had to call upon
in launching the new series "Inspiring
Paths: Conversations With Lawyers."
"lt took me two years to get Danny
Greenberg to come and speak here,"
Precht explained as he introduced the
series' kickoff speaker in September.
Greenberg, Executive Director of The
Legal Aid Society of New York City and a
former director of Harvard Law Schools
clinical education programs, set the tone
for the new series by speaking without
notes for nearly an hour, championing
the role of ethical choices in legal

decision making and arguing that there is
no sacrifice in doing lower paid legal
work if that is the work that you want
to do.
The series featured four speakers
during the Fall Term: Greenberg; James
Brenner, '72, a partner in Clark Hill
P.L.C.; MaryAnn Sarosi, '87, Executive
Director of the State Bar of Michigans
Access to Justice Program; and Julie Ann
Su, staff attorney of the Asian Pacific
Legal Center.
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Sponsored by the Office of Public
Service, the series is designed to give law
students a chance to hear and talk with
lawyers who have devoted their careers
or a significant portion of their legal
practice to public service work.
Greenberg and Sarosi are typical.
In his "conversation" that launched
the series, Greenberg noted that equal
rights have been a phantom for poor
people during all of U.S. history. "This
nation was founded on inequality," he
said. "There was never a good time for
our clients in this country. Having said
that, these are particularly mean times."
It is ironic, he said, that German
community businessmen founded the
Legal Aid Society in the late 19th century
to help poor German immigrants but
that recent federal funding restrictions
prevent today's Society from working
with undocumented immigrants.
Pilgrims on the Mayflower would not
have survived in the New World if the
people who already were here had
considered them "illegal aliens" and
refused to help them, Greenberg said.
They "needed the largesse of the people
already here."
Unfortunately, he said, in most law
schools "the message that is taught is that
all things are equal - as long as you can
argue both sides you're okay: Actually,
just the opposite is true. It does matter
what side you're on."
As to the sacrifice of doing lower
paying public service work, he said, "I
can't think of anything more sacrificial of
my life than doing something I don't
want to do." Law students should use
their "incredible smorgasbord" of in-class
and out-of-class opportunities "to find
out who you are."
"None of this is about guilt," he said.
"None of this is about sacrifice." There is
no sacrifice if you are doing what you
want to do. "No matter what job you
take you'll have to work hard, so you
might as well work hard at what you
want to do."
For Sarosi, the route to public service
work offered few guideposts except her
own internal ones. 'There are no paths,"

she said. The first in her family to attend
law school, the Detroit native said that
she had to do a few years of growing up
after graduation from law school before
she could focus on what she wanted to
do. She worked for a Chicago law firm
for a time and became a specialist in
cellular telephone law. But, she said, "I
thought, if this is the cutting edge of the
law, if this is the most exciting part of the
law, this is not for me."
She spent two more years working at
the firm while hunting for something in
public service. After half of the firms
corporate clients left, she found herself
laid off in the fourth round of six rounds
of layoffs, but her layoff came only a few
months before she had planned to leave
so it had little impact on her. By then,
she said, she had paid off all her debts
from law school. "I didn't use my debt as
an excuse to keep me from doing what I
want to do," she said.
When she heard of a newly funded
program that was about to begin, she
jumped at the opening - and found
herself hired as director of the new
Coordinated Advice and Referral
Program for Legal Services (CARPLS).
Under her leadership CARPLS has
become nationally recognized for its
innovative, cost-effective ways of
matching up poor clients with the legal
help that they need.
She became director of the Michigan
State Bars Access to Justice Program
earlier this year. According to the Law
Schools Office of Public Service: "The
Access to Justice Project grew out of a
statewide planning process in which legal
services lawyers, academics, and bar and
community leaders - including Robert
E. Precht, Director of the Office of Public
Service - met to devise strategies to deal
with cuts to the Legal Services
Corporation. The planning process
resulted in a recommendation that a
statewide program should be created to
enhance cooperation among different
state legal services providers and jointly
to design a statewide model for
delivering legal services that will take
advantage of the latest technology:"

Civil Liberties Frank Wilkinson, a veteran civil rights
advocate who was among opponents of the
activities of the House Un-American Activities
Committee during the 1950s, tells a Law
School audience in September that the new
Anti-Terrorism and Effective Death Penalty
Act, designed to counteract terrorism, also
gives the government power to prosecute
people for activities protected by the First
Amendment. In 1952, Wilkinson relied on the
First Amendment when he refused to provide
California's "little HUAC" committee with a
list of every organization he had belonged to
during the preceding 20 years. His talk at the
Law School was sponsored by the National
Lawyers Guild.
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International business investment is
influenced by a countrys tax rates
and policies, and those policies may
change to attract business, U.S.
Treasu,y Department international
economist Harry Gmbert tells
participants in the Moskowitz
Conference on Taxation in an
International Economy held at the
Law School in November. The
conference was organized by
Assistant Professor of Law Kyle D .
Logue.

Taxing tactics
in an international economy
"Has 'globalization' changed the
behavior of companies and governments?"
That's the question that international
economist Harry Gruben, of the U.S.
Treasury Department, asked himself, and
it served as a launchpad for discussion
throughout the Moskowitz Conference
on Taxation in an International Economy,
held at the law School in November.
Organized by Assistant Professor of
law Kyle D. Logue, the conference
brought together experts from the law
School, the University of Michigan's
Economics Department and School of
Business, the U.S. Treasury Department,
Cornell law School, the University of
Minnesota Law School and other
universities to examine the impact that
countries' tax policies and practices can
have on domestic and international
businesses.
Logue explained that the University of
Michigan's high standing in international
and interdisciplinary programs and the
School of Business' highly regarded
activities in the international arena made
the University the appropriate place for
such a conference. In addition to the four
scholars who presented papers during
the conference, more than 15 specialists
from the law School, U-M departments
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and other schools and law firms
participated.
Gruben, speaking for his own
findings and not as a representative of
the U.S. Treasury Department, reported
that from 1984-92 business investment
showed "an increased sensitivity to tax
rates" overseas. Low tax countries did the
best at attracting new investment, he
said, and countries with 15 million or
fewer people tended to cut taxes a few
percentage points more than larger
countries to attract investment. Gruben
called his report "Tax Planning by
Companies and Tax Competition by
Governments: ls There Evidence of
Changes in Behavior?"
Other speakers focused on dispute
settlement procedures, international
boycotts that are not sanctioned by the
United States and taxing of international
business. In addition to Gruben, the
papers and their presenters were:
■

"Inter-Governmental Dispute
Settlement Under Tax Treaties: Why Still
Anti-Legalistic?'; by Robert A. Green ,
Associate Professor of Law, Cornell
Law School.
■ 'Taxed Avoidance: American
Participation in Unsanctioned
International Boycotts," by James R.
Hines, Jr., Associate Professor of Business

Economics and Public Policy, and
Research Director, Office of Tax Policy
Research, University of Michigan School
of Business.
■ "U.S. Taxation of International
Business: The prospect for Partnership
with Developing Countries," by Karen B.
Brown, Professor of Law, University of
Minnesota, and Visiting Professor of law,
George Washington University law
School.

The conference was sponsored by the
Law School and the U-M School of
Business, with assistance from the Louis
and Myrtle Moskowitz Fund, which also
supports an alternating professorship
that places a law professor in the
business school for a year and a business
professor in the law School for a year.
The Fund sponsored Robert A. Sullivan
Professor of law James J. White as the
Louis and Myrtle Moskowitz Research
Professor in Business and law at the
business school in 1996-97 and Cindy A.
Schipani, Associate Professor of Business
Law, as the Moskowitz Research
Professor at the law School in 1995-96.
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Help for Alabama's death row inmates
Some of the 150 inmates
on Alabama'.s death row once
again can count on good legal
representation, thanks to the
generosity of Michigan law
firms that were acquainted
with the prisoners' plight
through efforts spearheaded
by the Law School.
At deadline time, at least
two law firms, Plunkett &
Cooney and Sommers,
Schwartz, Silver & Schwartz,
were providing pro bona legal
counsel to indigent Alabama
death row prisoners who
otherwise would not have
lawyers to petition for postconviction relief. ·
"It'.s a situation that cries
out for a pro bona effort on
our part," says Dennis Clark,
a partner in Plunkett &
Cooney who is handling one
of the Alabama death row
cases. "We're trying to ensure
that the constitutional rights
of these individuals are
protected before the ultimate
punishment may be imposed
and that they are treated in a
fair and legal manner, to
which all citizens are
entitled."
Bryan Stevenson, a former
visiting teacher at the Law
School and founder of the
Montgomery-based Equal
Justice Initiative (EJI),
outlined the problem to the
law firms' representatives at a
meeting in Detroit in May.
Law School Dean Jeffrey S.
Lehman, '81, and Robert
Precht, Director of the Law
School'.s Office of Public
Service, organized the
meeting and brought
Stevenson to Detroit to
participate.

"Every one of the 150
inmates at Alabama'.s death
row is indigent," Lehman
explained in his invitation to
the meeting. "For several
years, the task of providing
representation to indigent
capital prisoners in postconviction proceedings was
coordinated and to a great
extent staffed by a network of
federally funded capital
resource centers.
"Bryan Stevenson directed
such a center in Montgomery,
until the capital resource
centers program was
defunded by Congress in
199 5. The Equal Justice
Initiative, which Bryan was
able to set up with private
assistance, has far fewer
resources than the office it
replaced, and yet the number
of its cases keeps growing.
"In the past several
months, the crisis has boiled
over. There are now, for the
first time, prisoners on death
row in Alabama with
potentially meritorious
constitutional claims that
their convictions or sentences
were illegal, but with no
attorneys whatever to
represent them."
Pro bona participation does
not reflect a pro or con
position on the death penalty,
according to Precht. "As
lawyers we have the
responsibility to represent
unrepresented individuals,
and these are people who are
literally facing life and death
issues.
"The point of the project is
to help reduce the number of
people who will go to their
deaths without their legally
meritorious claims ever being
heard by the federal courts.
It'.s a question of providing
these individuals access to the

federal court system before they
are executed, in many cases
after shockingly brief trials."
Alabama'.s top rate for
reimbursing attorneys for outof-court work in a capital trial
is $1,000 per trial phase,
according to a report from EJI
in March 1997. That means
many attorneys can expect to
receive less than $4 an hour
for such work, an amount
that is below federal
minimum wage and that

creates trial records rife with
error that can only be
addressed in post-conviction
proceedings.
Lehman's,leadership was
critical in recruiting the help
from Michigan firms,
according to Precht. "This
would never have happened if
it had not been for Jeff
Lehman standing up and
saying that our institution
believes in equal justice
for all."

Full Commitment Karla Scherer, chair of the Karla Scherer Foundation, which has sponsored
more than 100 Scherer Scholars, tells a Law School audience in September
that corporations should be governed by boards of independent directors
rather than rubber stamp trustees who are dependent on or allied to the
CEO. Scherer and her brother waged a successful battle to wrest control of
R. P. Scherer Corporation, which had been founded by their fat her, the
inventor of the gelatin capsule now so widely used for medications,
from a CEO and Board of Directors who were unwilling to sell it under
any circumstances. She praised the lawyers who represented her for their
dedication and open communication with their clients. "Every lawyer on
that team loved the heat of battle and rode flat out to achieve victory,"
she said.

l
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Dorothy Thomas, director of the
Womens Rights Project of Human
Rights Watch, tells an International
Law Workshop audience that human
rights abuses against women are so
widespread that they often appear to
be the norm. In January, the Womens
Rights Project became a fully funded
arm of Human Rights Watch. At right
is Assistant Professor Michael A.
Heller, coordinator of the Fall Term
workshop.

Dorothy Thomas, director
of Human Rights Watchs
Womens Rights Project,
pumps out examples like
pistol shots.
As she told an International
Law Workshop audience at
the Law School in December:
- In Peruvian law, violence
in the home is a private act.
- A World Health
Organization survey of 26
countries on four continents
found that 20-50 percent of
adult women had experienced
domestic violence and rape
was involved in more than
half of those cases.
- A 1996 American Medical
Association study found that
a woman is abused by her
partner every 9 seconds.
- A study in India found
that 40 percent of female
murder victims were killed by
their husbands.
- The number of female
guards has not kept pace with
the increase in the number of
female prison inmates and
only make up about one-third
of the total guards in womens
28
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prisons in the United States.
'The result is a global
structure in which
subordination of women is so
embedded in the social order
that it appears to be the
norm," she said in her talk on
"Womens Human Rights:
Challenging the Public-Private
Distinction in the International
Context."
(Earlier in the day, Thomas
discussed human rights work
and the Womens Rights
Project with law students
during an informal lunch
gathering sponsored by the
Office of Public Service.
U.S.-based womens rights
advocacy tends to be "insular"
and national in scope, she
said, but women in other
countries "use international
experience a lot.")
Thomas' appearance at the
International Law Workshop
was the final program in the
Fall Term lineup. The series
of talks, coordinated by
Assistant Professor of Law
Michael Heller during Fall
Term, is designed to
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"introduce todays most
debated issues in international
and comparative law." In
addition to Thomas, the Fall
Term schedule included:
■ Gerard Meehan, Principal
Administrator for the Director
General for Research of the
European Parliament,
speaking on "EU Amsterdam
Treaty: Marking Time or
Moving Forward?"
■ Bruno Simma, Director of
the Institute of International
Law and Dean of the
University of Munich Law
Faculty, "Reservations to
Human Rights Treaties: The
Views from Strasbourg and
Geneva."
■ Christine Chinkin,
Professor of International Law,
London School of Economics,
University of London,
"Alternative Dispute
Resolution: International
Legal Developments."
■ Pieter van Dijk, Judge at
the European Court of
Human Rights and Member
of the Council of State of the
Netherlands, 'Judicial Review

by the European Court of
Human Rights: Its Main
Limitations."
■ Professor of Law Catharine
MacKinnon of the Law
School, "Gender-Based
Crimes in International
Humanitarian Law."
■ Jerome H. Reichman,
Professor of Law, Vanderbilt
Law School, "Global
Competition Under
Intellectual Property norms of
the TRIPS Agreement."
■ Professor of Law Julie
Roin, University of Virginia
Law School, "Whats Wrong
with Tax Competition
Between Countries?"
■ Jabbar Al-Obaidi, formerly
Professor of Communication
at Sana'a University, Yemen;
Yarmouk University, Jordan;
and Baghdad University, Iraq,
"Flow of Information vs.
Censorship in the Middle
East: The Constitutions and
People."
Meehan, Reichman and
Roin were visiting faculty
members during the Fall
Term, Simma is an annual
visiting faculty member at the
Law School and Al-Obaidi
(see story on page 16) is a
research scholar at the Law
School. Van Dijk, a former
research scholar at the Law
School, also participated in
the International Reunion in
October (see page 42) as a
panelist in programs on
physician-assisted suicide and
national supreme courts.
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lime to negotiate
Here is the issue: Attorneys
for a high school boy and his
school district have agreed
that the boy is eligible for
special education services, but
the boys mother and the
school district have not been
able to agree on a program for
him. The boys mother wants
him enrolled in a private
school at the expense of the
school district; the school
district agrees to provide him
with 2-3 hours of special
education daily in its own
schools or to transfer him to
another district.
As the judges in this
fictitious case are told: "The
most difficult issue in this
round is the question of
whether Joseph should

remain at Union City High
School, and if so, what his
educational program should
look like. Ms. Harrington's
top priority is to get
Josephs placement at Great
Expectations Academy for the
remainder of his time in high
school. She is willing to give
up any claim for compensation
and reimbursement of the
cost of Dr. Berrings report to
achieve this result."
Second-year law students
George Cho and Scott
Varholak, representing the
fictitious school district in the
American Bar Associationsponsored Negotiation
Competition at the Law
School last fall, earned the
judges' nod as best

representing their clients.
Runners-up, representing the
mother and her son, were
first-year law students Tim
Hudson and Christopher
Schmitt.
Four other teams of two
negotiators each won
honorable mention in the
competition. Participants in
the competition on October
24-25 also took part in a
training session at the Law
School on October 4. The
training session was
facilitiated by Clinical
Assistant Professor of Law
Nick Rine and Visiting
Clinical Assistant Professor
Tom Darnton.
In the final round, neither
side in the negotiations had

any pre-arranged guidelines
for the negotiations. The
round built upon an earlier,
preliminary round and judges
assumed that participants had
considerable knowledge and
experience with each others
position from the earlier talks.
Negotiators had 50 minutes
in which to reach agreement.
"The competition gives
students a chance to roll up
their sleeves and get a taste of
what it is like to practice law,"
says David Baum, '89, Special
Assistant to the Associate
Dean for Student Affairs. "It
complements nicely the high
quality education that the
students are getting in the
classroom."

Legal Structure Visiting Law Professor Arnold Enker, Professor
of Law at Bar Ilan University in Israel, discusses
"The Structure ofjewish Criminal Law" during
a program in September for the University of
Michigans Frankel Center for Judaic Studies. As
Enker noted in "Aspects of Interaction Between
the Torah Law, the Kings Law, and the Noahide
Law in Jewish Criminal Law"
(12 Cardozo Law Review 1137), "it should be
noted that one of the principle difficulties
encountered in researching and writing about
Jewish criminal law is that only rarely in
recorded Jewish history did Jewish communities
have jurisdiction to enforce the criminal law.
Even then, they did not generally apply the
Talmudic criminal law. Almost all of the
recorded historical sources available are based
on the exercise of the courts' so-called
emergency powers or exigency powers.
The result is that the detailed legal system
developed in the Talmud was never applied in
practice - at least in recorded practice while the backup exigency system designed to
accommodate the ever changing practical needs
of law enforcement was so sporadically applied
that it never developed detailed consistently
rationalized rules." Enker, who is teaching
Legal Profession and Legal Ethics at the Law
School this academic year, is the Founding
Dean of the Faculty of Law at Bar llan
University and farmer Senior Advisor to the
Attorney General of Israel.
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Tracey L. Wheeler, right, is shown
with South African musician Hilda
Tloubatla, whose family adopted
Wheeler as one of their own.

Second,year law
student Tracey L.
Wheeler went to South
Africa expecting to
grapple with some of
that country's toughest
issues as part of the
Human Rights
Commission.
And she has.
She did not expect to
join a South African
family and be introduced
to its ancestors.
She's also done that.

30

It all started during
Wheelers transatlantic flight to
Johannesburg to begin her Fall
Term externship with the
constitutionally established
South African Human Rights
Commission, which monitors,
protects and promotes human
rights in the country. She is one
of 12 Law School students who
spent the Fall Term in South
Africa working with a variety of
government and nonprofit,
public interest agencies. This is
the second year that the Law
School has sent students to
South Africa in a program
directed by Wade H. McCree,
Jr., Collegiate Professor of Law
David L. Chambers.
Wheelers seat mate on her
flight was Hilda Tloubatla, a
South African musician who
was returning home after a U.S.
tour with her group,
Mahlathini and the Mahotella
Queens. "When I told Hilda
that I was virtually alone in
South Africa, she was insistent
that I take her number and
phone her as soon as I settled
into my hotel," Wheeler
explains.
"The very next day she came
to the hotel and took me to her
home to meet her family They
insisted that I go get my things
from the hotel and stay with
them."
"Hildas family made me feel
at home. We shared stories
about America and South
Africa. They introduced me to
traditional homemade South
African beer, taught me a few
words in Sotho."
They also "adopted"
Wheeler. "They had an
ancestral ceremony in which I
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was formally inducted into
their lineage and introduced to
the ancestors as the newest
member of the family," Wheeler
says. "I was really touched by
their hospitality and generosity
- they wanted nothing in
return, only to get to know me.
This aspect of my externship
experience will always be the
most special of my memories in
South Africa."
After a few weeks Wheeler
moved back to Johannesburg
because it was more convenient
for her work at the Human
Rights Commission. She
continued to visit her
"adopted" family on weekends
throughout her externship and
introduced them to her own
family members when they
visited from Detroit late last
year.
At the Human Rights
Commission, Wheeler worked
on a variety of assignments,
among them a response to the
South African Law Commission
(SALC) on customary
marriages. She became
fascinated with the issue posed
by the conflict between
traditional marriage practices
and the South African
constitutions prohibition
against cultural discrimination.
"The SALC is seeking
submissions from various
agencies on ways in which
customary laws pertaining to
marriage can be harmonized
with the civil law marriage
code," she explains.
"Historically, customary unions
have not been given full
recognition because of their
potential to be polygamous,
which was viewed by the
European colonizers as
repugnant to 'civilized' nations.
South Africas new constitution
guarantees the right of citizens

not to be discriminated against
because ,of culture, and the
right for citizens to participate
and practice in the cultural
tradition of their choice.
"However, the equality
clause also prohibits gender
and sex discrimination, and
many customary practices are
discriminatory against women.
Therefore, the right to culture
and the right to equality are
often in conflict. Issues such as
lobola (bridewealth) and
inheritance laws found in
customary law are very difficult
to negotiate in light of the
equality clause."
Wheeler also helped
investigate a public school
accused of racially discriminatory
action, racial motivation in
unfair labor practices and other ·
issues.
"Socially, I find South Africa
to be in a state of extreme
odds," she says. "I attended a
party in which there were
whites, coloreds, Indians and
blacks all dancing and getting
along wonderfully. But I have
also been growled at by some
whites just for being in their
presence in a restaurant. When
out at the movies I see groups
of racially mixed people and
also groups who make it clear
that they are not happy with
having to share their space with
blacks. There doesn't seem to
be a middle ground of just
letting people exist side by side
despite whatever differences
there may be."
In addition to Wheeler,
other Law School externs and
their placements included: Carl
J. Schifferie, Human Rights
Commission; Danielle B.
lemack, legal Resource Center,
Pretoria; Donyele L. Fontaine,
CALS-AIDS Law Project; Elissa
D. Barrett, Human Rights
Commission; John G.
Humphrey, CALS-

